#39.30 6/20/72
Memorandum 72-44
Subject: Study 39.30 - Attachment, Garnishment, Execution (Wage Garnishment
and Related Matters)

The legal services attorneys (poverty lawyers) have advised me that they
are unable to support Senate Bill 88 unless it includes the additional sentenge
to be sdded to the hardship exemption (see Amendment 3 of Exhibit I attached),
The California Association of Creditors advises me that they believe that it
is too late in the session to push the bill for enactment. They fear that
last minute amendments made in the closing days of the session might result
in a bill they cannot live with. In addition, they are concerned about the
retention of the existing special exemption for credit unions, for they fear
thet it mey serve as a model for additioual speoial sxemptions fres other
types of deposit accounts. Alsc, some members of the executive committes of
the Association of Colleectors are concerned about the addition of the semtence
to the hardship wxemption and others believe the table is too liberal for ”
debtors. The result is that the association suggests that the bill be intro-
duced early next session so that it can be considered and acted on without
the pressure that exists during the closing days of the session.

I had hoped thsi the legal services attarneys would be willing to aupport
the bill this session if it were amended to eliminate the special exemption f
for credit union accounts and the additional sentence were not added to the
hardship exemption provision. If they could support the bill in this form,

I indicated that I would seek to obtain & commitment from Senator Song that
no edditional amendments would be made to the bili and would push the bill

for enactment this session. Any needed amendments would be considered
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by the Coumission and mede next session. The legal services lawyers were
unable to support the bill in this form.

The staff recommends that the Commission submit a new recommendation to
the 1973 sesslon on wage garnishment and related matters. At the July meeting,
we suggest that the Commission approve the substance of the bill to be sub-
mitted to the 1973 session. We can then send the text of the bill and the
Commente to the printer. At the September meeting, we can approve the
preliminary portion of the recommendation {which summarizes the recommeudationg).
We will then seek to obtein interim hearings either in December 1972 or early
in January 1973. If the Commission agrees with this course of action, we
suggest that the bill and Comments be revised as indicated below.

Attached 1s & copy of the latest amended version of Senate Bill 83. Also
attached is a copy of the revised Comments tc Senate Bill 88 to reflect the
bill in its latest amended version. We suggest the following changes in the
bill end Comments.

(1) We recommend that all the amendments set out in Exhibit I {attached)
be made, including the addition of the sentence to the hardship exempiion.

We believe that Amendment 4 in Exhibit I should be revised to read:

In determining whether the earnings are sufflcient so that a portion of

the eernings would be withheld pursuant to Section 18806 of the Revenue

and Taxation Cocde, the table issued under that section applicable to a

single person shall be used.

This revision would mske it umnecessary for the employer to make a determinatiqﬁ
as to whether the taxpayer is married and would simplify preparation of one
table for withholding.

(2) We suggest that subdivision (c) on page 11 of the bill be deleted.
We originally deleted this subdivision after Senate Bill 88 was introduced,

but we restored all the subdivision except the last sentence to eliminate an

-Da



objection from a San Francisco lawyer. You will recsll that an exemption is
provided in the Corporations Code for retirement plans that meet federal tax
exemption requirements. We make this recommendation because we believe the

Commission's determinaticn to delete the subdivision was sound and that this
is one improvement in existing law that we can point out to creditors is of

benefit to them.

{3) We recommend that the special exemption for credit unions be elimi-
nated and that credit union sccounts be included in the general exemptions
provided for deposit accounts. This would restore the scheme of the Commis-
sion's recommendation to the 1972 session. In order possibly to minimize the
objections from the credit unions, we recommend that Section 15406 of the
Financial Code not be repealed (as in our original proposal) but instead be
amended to read:

15406. The shares and certificates for funds received of members
of any credit union and all the accumulation on such shares and certifi-
cates are exempt from sale-en execution srd-preeecedings-pupplementary
theretoy-to-the~ameunt-of-one-thousand-five-hundred -dolars-{$21,560) to

the extent provided under Sections 630.7 and 690 7-1/4 of the Code of
Civil Procedure .

We would also restore the deleted language on lines 39 and L0 on rege 6 and
line ] on page T of Senate Bill 88 (attached).

(4) We recommend thet Section 2929 of the Labor Code be included in the
bill in the form it is set out on pages 53 and 5k of Senate Bill 88 (attached).
We also recommend thaet a separate bill be introduced to provide that a with-
holding order for support is not to be counted in determining the number of
garnishments. This separate bill would be the substance of our origisnl
recommendation to the 1972 session, but inclusion of the provision in a
separate bill would avoid objections to the basic bill.

(5) We recommend that the bill become cperative on July 1, 197k, We

believe that the Judlicial Council can meet this schedule if the bill is
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epnacted very early in the 1973 session. (This recommendation involves changing
the date in four places on page 59 of the bill.) '

(6) At some point, we believe that the Commission will want to discuss
the withholding formula, but we do not believe that it will be necessary or
desireble to do this until our September meeting when we should have the
revised bill and revised Comments availsble for exemination.

{7} The Commente {attached) have been revised to reflect varicus changes
made in Senate Bill 88 after its introduction. We will further revise the
Comeents to reflect any additicnal changes mede in response to the staff
suggestions in this memorandum and the Comments can be finally approved at
the September meeting. However, please mark on the attached Comments any
revisions you suggest be made and turn in your marked copy at the July meeting
so we can include all needed revisions when we send the copy to the printer |
after the July meeting. We will carefully check the Comments again before we
return the copy to the printer.

(8) To distinguish the new recommerdation from the cld one, we plan to
call it s recommendetion relating to "Wage Garnishment and Related Matters."

Respectfully submitted,

Johnn H. DeMoully
Executive Secretary

.
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 Req,. #11474
mmms TO SENATE BILL NO. 88
AS mmmaﬁ SENATE mm. 25,1972

o - AMENDMENT 1
On page 11 of the printed b111 a8 amended in.

_ Senate april 25, 1972, between lines 34 and 35, insert:

(d) Hothing in this sect:l.on l:l.m:!.ts the appl:l.ca-

bi.l:l.ty nf any n:nnpi::l.on ot:harwise provided by statute,

On page 27, lins 27, after "tlemination",' insert:

P ucept that an ordar :I.asuad pursuant to Section 723.030 shall -
mtmtically terminate one year lﬂ:er tha employee :I.s no -
lonscr smployed by the amployer

. o mm 3 ,
On page 29, line 39, a.ftar the per:l_od insert:

Th:ll ltandard also recogn:l.zes that the exempt:l.on prnvidad by
80cl::l.on 723.050 may not be adequate, for exam_:le, in caseas
whora there are a large number of members of the judgment
debl:or s family who are dependent upon his earn:l.ngs for their

aupport .



Req. #11474

) AMENTMENT 4 |
h On page 32, lina 24, after the period,ri&aert:

" In detam:lning whether the earnings are sufficient 80 thnt a8

L _portian of aarn:l.ngs would be withheld pursuant to Section
o .‘13806 of the Rmmme and Taxation Code, the tables issued

under that aection applicable to a:l.ngla persons or married
, ;persm without al.’totmnce for aéd:ltional exemptions shall be
o used, |

AMENDMENT 5 S .
" On page 32, strike out lines 33 and 34, and insert:

723.075; ta) -This section applies to any'with-
holding ordar for taxes issued under this article,

AMENDMENT 6 |
On page 33, line 8, after "notice", insert:

s except that immediate delivery shall be made where a
jecpardy withholding order for taxes has been Serqu

AMENDMENT 7 |
On page 34, line 32, after the period, insert:

 Together with the tmporafy earnings holding order, the state
shall serve upon the employer an additional copy of the order
and a notice informing the t:a_xpayef of the effauct of the order



‘Req. #11474

. and 6f‘his right tovgemedies‘provided-iﬁ this cﬁapqpr;
Upontreceipt of the order, the employer dhail deliﬁér to the
taxpayérra copy of the order and notice. If the taxpayer is
no.longer umployed by the employer and the employer does not |

" "owe him any earnings, the amployar is not required to make

such delivery. ) o

' AMENDMENT 8
- On page 35, line 25, after "€ace," insert:

1q~a.u1thh§iding-ordar for taxes that '
| . AMENDMENT 9 |
On page 35,'115e 36, after "full", insert:

or the order is withdrawn, except that the order shall
automatically terminate one vear after the cmployee is no

longer ampioyed by the employar

AMENDMENT 10
. On page 36, line 10, after "prepaid"; insert:

» Or by any asuthorized state employee



. Req. #1474

. AMENRMENT 11
On page' 40, line 23, strike out ’"debtor within '

five days" and insert.

“creditor within five days (Saturday, Sunday, and holidays

excepted)
| AMENDMENT 12
' On page 40, line 26, after "days", insert:

t

(Saturday, Sunday, and holidays excepted)



Civil Code

§ 4701 [amended}. Continuing withholding order for support

Comment. Section 4701 is amended to reilect the enactment
of the comprehensive procedure for earnings withholding set
forth in the Employees’ Earnings Protection Law. See CODE
Civ. Proc. §723.010 et seq.

While the wage assignment procedure formerly used under
Section 4701 is not continued, the substantive effect of the prior
law is continued. Thus, the order for support continues to have
priority over other withholding orders and assignments and is
binding until modified or terminated by the court. See CoDE
Civ. PROC. § 723.030; L.ABOR CODE § 300. As under prior law,
the court may require withholding from the earnings of either
or both parents. Authorization for the employer to deduct a
one-dollar fee also is continued under Code of Civil Procedure
Section 723.024. Under prior law, withheld earnings were re-
quired to be paid to a court officer or county officer specified
by the court; this authority is continued in the amended section
and expanded to permit the court to order the emplover to pay
the withheld earnings directly to the person having custody of
the child or to such other person as the court specifies in the
order. Section 4701 applies to orders directed to both public and
private employers. See CODE Civ. PRoC. § 723.014 {c), (g), and
Comment thereto.

Code of Civil Procedure

§ 682 (technical amendment) .

Comment. Section 682 is amended to reflect the fact that levy
of execution upon earnings is limited in the amounts and in the
manner provided by Sections 690.5% and 690.6. It should be
noted, however, that generally speaking earnings of an em-
ployee which are due or owing are not subject to levy of execu-
tion but may only be levied upon in the amounts and in the
manner provided by the Employees’ Earnings Protection Law.
See subdivision (b) of Section 690.5%. See generally Chapter 2.5
(commencing with Section 723.010}.




" |
§ 682.3 (repealed)

Comment. Section 682.3 is superseded by Chapter 2.5 (com-
~ mencing with Section 723.010).

§ 688 (technical amendment]

Comment. Section 688 is amended to make clear that, al-
though earnings of an employee-debtor are “not exempt by
Jlaw” from all collection procedures, they are exempt from levy
of execution and are subject to levy only under the Employees’
Earnings Protection Law. See subdivision {b) of Section 690.5%.
See generally Chapter 2.5 {commencing with Section 723.010}.
The phrase “except as provided for in Section 690.6” is deleted
as unnecessary. The sentence relating to gold dust is deleted as
obsolete.

§ 690.5%; {added). Earnings for personal services of employees

Comment. Section 690.5% is added to make clear the relation-
ship between new Chapter 25 (commencing with Section
723.010) and the remaining attachment and execution proce-
dures and to satisfy the restrictions upon the attachment of and
execution upon earnings imposed by recent judicial decisions
and federal legislation. See, e.g., Sniadach v. Family Finance
Corp., 395 U.S. 337 (1969); McCallop v. Carberry, 1 Cal.3d 903,
464 P.2d 122, 83 Cal. BRptr. 666 (1970); Consumer Credit Protec-
tion Act of 1968 (§§ 301-307), 15 U.S.C. §§ 1671-1877. Cf. Ran-

done v. Appellate Department, 5 Cal.3d 336, 488 P.2d 13, 96 Cal.
Rptr. 709 (1971). See also Recommendation Relating to Attack-
ment, Garnishment, and Exemptions From Execution: Emn-
ployees’ Earnings Protection Law, 10 CAL. L. REVISION COMM'N
REPORTS 701 (1971).

Section 690.5Y states the exemptions from prejudgment levy
of attachment for af! earnings of an employee, both paid and
payable. This section is also the source of exemption from post-
judgment levy of execution for paid earnings of an employee.
The exemptions for unpaid earnings—i.e. , earnings “due and
owing”—are provided in Chapter 2.5 (commencing with Sec-
tion 723.010). ,

Subdivision {a). Subdivision (a) is based on the definition
of “earnings” stated in Section 723.011, and Section 690.5Y is
applicable therefore only to persons {“employees”) protected
under the Employees” Earnings Protection Law. Compare Sec-
tion 690.6. See also Comment to Section 723.011. However, the
definition of earnings used here includes earnings “paid or pay-
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able™; Section 723.011 refers only to earnings “payable” by an
employer. Earnings which are “pavable™ are those which are
- referred to as “due or owing” under this section. “Paid” earn-
ings are covered here by reference to earnings which have been
paid to the debtor—whether or not they are still in a form
identifiable as “earnings.” It should be noted that certain analo-
gous types of periodic payments—for example, retirement pay-
ments, welfare assistance, and unemployment benefits—are not
covered here but by other provisions of the 690 series. See,
e.g., Sections 6§90.175 {unemployment compensation), 690.18%
(payments pursuant to a pension or retirement program),
680.19- (public assistance).

Subdicision (b). Subdivision (b) provides an automatic, to-
tal exemption from prejudgment levy of attachment of all earn-
ings “due or owing” to any emplovee. This continues prior law
under former subdivision {a) of Section 690.6.

Subdivision (b) also makes clear that the levy of execution
may no longer be used to garnish the wages of an employee
" while they are still in the hands of his employer. A judgment
creditor now may only reach this asset of a debtor pursuant to
Chapter 2.5 {commencing with Section 723.010).

Subdivision (c). Subdivision (¢} exempts from attachment
all earnings of the debtor which “are in his possession in a form
identified by the levying officer as earnings.” It would be incon-
sistent to exempt earnings payable by an employer but to mzake
these same earnings subject to attachment as soon as they pass
into the hands of the employee-debtor. (The term “debtor™ is
used here to include a defendant or eross-defendant subject to
attachment. See Section 690({c).) Accordingly, to avoid such an
anomaly, subdivision (¢} provides the same total exemption
from attachment for all paid earnings still in a form identified
as earnings. Included in the latter category would, for example,
be an uncashed paycheck. The identification is done by the
levying officer—sheriff, constable, or marshal. Where the levy-
ing officer mistakenly attaches earnings, the debtor may still
claim an exemption under subdivision (d). Under subdivision

{c), however, the exemption is automatic; no claim pursuant to
Section 690.30 is required. Subdivision (c) is consistent with
prior law under former subdivision (a) of Section 690.6.

Subditvision (d). Subdivision (d) provides an exemption
from attachment for earnings paid but not in a form ideatifiable
as earnings or, at least, not in fact so identified by the levying
officer. Subdivision {d) is intended to cover the relatively rare
case where the officer cannot or does not properly identify
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earnings as earnings. This can happen, for example, where cash
in the possession of the debtor is attached. Circumstances may
clearly indicate that the money is “earnings”—for example,
cash in a pay envelope attached shortly after the debtor leaves
his place of employment upon a payday. Nevertheless, in other
circurnstances, subdivision (d) affords the debtor an opportu-
nity at least to claim an exemption pursuant to Section 630.50
by showing that “earnings’ have been attached. Subdivision (d)
does not, however, protect earnings after they have been con-
verted into another form. Protection of assets in these other
forms must be sought under other exemption provisions. See,
e.g., Civil. CoDE § 1240 (homestead); CoDE Crv. PRoC. §§ 690.1
{household furnishings and appliances}, 690.2 (motor vehicles),
690.7, 690.7%, 690.7% (money deposited in bank or savings and
loan association). Subdivision {d) is consistent with prior law
under former subdivision (a) of Section 690.6.

Subdivision ({e). As noted above, subdivision (b) makes
clear that the levy of execution may no longer be used to garnish
the wages of an employee while they are still in the hands of his
employer. A judgment creditor now may only reach this asset
under Chapter 2.5. However, Chapter 2.5 deals primarily with
unpaid earnings, i.e., earnings which are “*due and owing.” For
a very limited exception to this rule with regard to tips, see
Section 723.106 and Comment thereto. Earnings, once paid, are
subject to levy of execution. Subdivisions {e} and (f), therefore,
provide exemptions from execution for paid earnings compara-
ble to the exemptions provided for unpaid earnings by Sections
723.050 and 723.051. It should be emphasized. however, that
subdivision (e) protects only earnings from the employee’s
most recent pay period and, as noted above, does not protect
earnings after they have been converted into another form.
Protection of assets in these other forms must be sought under
other exemption provisions. See, eg, CiviL CoDE §1240
(homestead); CoDE Civ. Proc. §§ 690.1 (household furnishings
and appliances), 690.2 {motor vehicles), 690.7, 690.7%, 690.7%
(money deposited in bank or savings and loan association). The
amount of the exemption under subdivision (e) is based upon
the total amount of the nonexempt earnings of the debtor from
his last paycheck—not upon the amount of earnings in his
possession at the time of levy. The exemptions provided under
subdivisions (e) and (f} must be claimed by the debtor.

Subdivision (f). Subdivision (f) provides an exemption
from execution for amounts essential for support comparable to
that provided by subdivision (d) of Section 690.6 and Section
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723.051. See the Comment to subdivision (e), supra, and the
Comments to Sections 690.6 and 723.031.

Subdivision (g). Subdivision (g) provides an immunity
from liability comparable to that provided by Government
Code Section 822.2 (misrepresentation by public employee).

§ 690.6 {omended}. Earnings for personal secvices of persons
other than employees

Comment. Section 690.6 is amended to limit its application to
those persons and earnings nof protected under Section 690.5Y%
and the Employees’ Earnings Protection Law--Chapter 2.5
{commencing with Section 723.010). Section 690.5% and the
Employees’ Earnings Protection Law apply only to “em-
ployees.” See, e.g., Sections 690.5%, 723.011, and 723.106. Section
690.6 does not attempt to define or characterize those persons
or earnings that remain. However, they could be categorized
generally as independent contractors. See Le Font v. Rankin,
167 Cal. App.2d 433, 334 P.2d 608 (1959) (tax consultant). As to
these persons, Section 6390.6 generally continues prior law. The
references to Welfare and Institutions Code Section 11489 and
to former Section 682.3 have been deleted because Section
11489 applies only to earnings of employees and Section 682.3
has been repealed. Subdivision (d) has been revised in con-
formity with Section 723.051 to provide an exemption for those
earnings which the debtor proves are essential for support. The
standard provided is stricter than the standard under former
law; however, the “cornmon necessaries exception” to the ex-
emption formerly provided in subdivision (c¢) of Section 690.6
has been eliminated. See Comment to Section 723.051. See alsc -
Becommendation Relating to Attachment, Garnishment, and
Exemptions From Execution: Employees’ Earnings Protection
Law, 10 CaL. L. REvisioN CoMM'N REPORTS 701, 725 n.47
(1971) {construction of word “received” used in Section 690.6).
A specific reference to the federal Consumer Credit Protection
Act of 1968 has been inserted in Section 690.6, but the restric-
tions on garnishment provided by that act apply to the earnings
described in subdivision {a) of Section 690.6 only if that act is
actually applicable to such earnings—a matter that is unclear.

§ 690.7 {repealed)

Comment. Section 690.7 is superseded by new Sections 690.7,
690.7%, and 690.7%. See the Comments to those sections.




B
§ 690.7 {added). Deposit account; exemption from execution

Comment. Section 690.7 provides a limited {$100) exemption
from execution for various types of savings and commercial
accounts.

Accounts protected. The accounts protected . nder Section
690.7 include state and federal savings and loan association ac-
counts and bank accounts—whether savings or checking ac-
counts. See subdivision (b) (defining “‘deposit account™). See
alsoFinancial Code Sections 5061 {defining ““investment certifi-
cate™) and 3067 (referring to “‘withdrawable share™). Under
prior law, the amount exempt depended on the type and holder
of the account: Checking accounts and bank accounts generally
were not protected; $1,000 in a savings and loan association
account was protecied. See former Section 690.7. The exemp-
tion under former Section 690.7 for “shares of stock™ is not
continued, thus limiting the exemption to amounts dep051ted
investment certificates, and the like.

The exemption prov: ided by Section 690.7 is in no way de-
pendent upon a showing by the debtor that the amount claimed
as exempt represents his earnings. On the other hand, the
debtor may be able to exempt a greater amount in certain
accounts containing earnings. See Section 680.7%. And, the
debtor is provided an additional exemption in Section 690.7%
that permits him to protect an amount in excess of the $100
exemption if he is able to show such amount is essential for the
support of himself or his family.

The exemption provided in this section applies only to
amounts “owned” by the debtor, i.e, subject to withdrawal by
him for his own use. The requirement that the debtor must give
notice to the financial institution a reasonable time prior to
:'it}ﬁjdrawal does not make the account one that is not “owned”

y him.

Persons protected. Only an individual may take advantage of
the exemption provided by Section 690.7. See subdivision (a}.
An account owned by joint debtors is exempt in the total
amount that each debtor would be able to exempt following
application of the exemption formula. A husband and wife,
however, are entitled to only one exemption between them
even if they are joint debtors; and accounts standing in the
name of either or both of them-—whether they consist of sepa-
rate, community, or quasi-community property—imnust be listed
in the claim of exemption even though only one of them is the
judgment debtor. See subdivisions (e) and (f). [t should be
noted, however, that, although the separate property of a non-
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debtor spouse may be considered in computing the exemption
provided in Section 690.7, nothing in the section authorizes the

' sajl"_sfaction of the judgment out of such property. See discussion
iifra.

Exemption niust be claimed. The exemption provided by Sec-
tion 690.7 must ne claimed pursuant to Section 690.50. See Sec-
tion 690{a). This requirement makes it possible to limit the
amount to be exempted by taking into consideration all other
accounts owned by the debtor or his spouse. Nevertheless, in
the ordinary case, the release of funds pursuant to the exemp-
tion provided by Section 690.7 should be expeditiously accom-
plished. It will be easy to compute the exempt amount and
there should be little occasion for the filing of counteraffidavits
by a creditor; the attaching officer will be able to make the
;ecessary distributions on the basis of the debtor’s affidavit

one. .

Computation of exemption. As much as $100 owned by the
debtor in an account is exempt under Section 690.7 (e}. This
exemption is an aggregate one, however. Hence, a debtor may
claim as exempt only that portion of an account levied upon
which he owns and which, when added to all other amounts
owned by the debtor or his spouse in other accounts in the
manner described below, equals 3100. The exemption must be
claimed and the burden of proof is on the debtor to show that
he is in fact entitled to exempt the amount claimed. See subdivi-
sion (f). See also Section 690.50. ‘

In claiming the exemption, the debtor must list in his claim
for exemption the amount he or his spouse held in all other
accounts on the date of the first levy even though the other
accounts have not been levied upon. See subdivision (f). In
computing the amount exempt in any account, the exempton
is applied first to amounts in accounts that have not been levied
upon and then to amounts in any accounts that have been levied
upon until the full exemption has been consumed. Further, ail
amounts in such accounts, including all joint accounts, are pre-
sumed to be the debtor’s. This presumption is one affecting the
burden of proof. See subdivision (f). See also EviD. CODE §§ 603,
606. .
" Some or all of an account levied upon may in fact not be
subject to execution to satisfy the debtor’s obligation because of
the nature of the account or the character of the funds in the
account. See Tinsley . Bauer, 125 Cal. App.2d 724,271 P.2d 116
(1954); Spear v. Farwell, 5 Cal. App.2d 111, 42 P.2d 381 (1935).
Section 690.7 does not affect this immunity; 2 nondebtor may
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make his third-party claim pursuant to Section 689.

The following examples illustrate the operation of the $100
exemption.

Erample 1. Debtor has a $500 account that is levied upon
and a $30 account that is not levied upon. The exemption is
applied first to the account not levied upon—350. The exemp-
tion is applied next to $30 in the account levied upcz, leaving
8450 that the creditor can reach in that account.

Esample 2. Debtor has a $200 account that is levied upon
and a $1,000 joint account with his spouse that is not levied upon.
The exemption is applied first to the account not ievied upon—
8100. The creditor can reach all $200 in the account levied upon.
Note: This result applies regardless whether the character of the
prorerty in the joint account is separate, community, or quasi-
community.

Orders for support; state tax or unemployment liabilities.
Subdivision {g) eliminates the exemption otherwise provided
by this section where execution is sought to enforce a court
order for support or to collect a state tax liability or to recover
overpayments of unemployment or disability benefits. The spe-
cial consideration for support and tax liability is consistent with
the special treatment accorded these obligations under Title ITT
of the federal Consumer Credit Protection Act. See 15 US.C.
§ 1673 (b3 (1}, (3). Although the effect of subdivision (g) of Sec-
tion 6907 is to give a debtor’s first family priority over the
débtor’s second family, this preference is balanced by the pro-
tection afforded the second family under Section 723.051 (ex-
emption from earnings withholding of amount essential for
support). See the Comments to Sections 723.030 and 723.051.

Banker’s lien. The exemption provided by Section 690.7 is a
limitation on garnishment procedures only; it does not in any
way affect the exercise of rights pursuant to Civil Code Section
3054 (banker's lien). See subdivision (h).

§ 690.7%: (odded). Deposit account; hardship exemption

Cemment. Section 630.7Y; provides an exemption for deposit
accounts comparable to that provided for earnings under Sec-
tion 723.051. To obtain the exemption, the debtor must prove
that his current earnings and other income are not adequate to
provide the amount essential for the support of the debtor and
his famiiy. Section 690.7Y%, is not intended to be used for the
maintenance of a life style appropriate to the debtor’s station in
life or an accustomed standard while the debtor owes money on
an unsatisfied judgment.
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Subdivision {¢) is comparable to Section 723.124 which pre-
seribes the content of the judgment debtor’s financial statement
which is required when earnings are sought to be exempt from
withhelding on the ground that they are essential for the sup-
port of the judgment debtor or his family.

Subdivisiu. (d) is similar te, and subdivision {e) is the sarne
as, provisions found in Section 690.7. See the Comment to that
section.

‘Subdivision {f) makes clear that the exemption provided in
Section 690.7% does not affect any greater exemption that may
be provided to certain deposit accounts by the law relating to
spendthrift trusts. For a discussion of the extent to which a
creditor may reach funds in a spendthrift trust, see 4 B, WITKIN,
SUMMARY OF CALIFORNIA LAW Trusts §§ 66-67 (1960).

§ 690.7% {added). Deposit account; exemption where financial
institution acts as employer's payroll agent

Comment. Section 690.7% provides an exemption for the
earnings of an employee where a financial institution acting as
- his employer’s payroll agent has computed the net amount pay-
able to the employee (by deducting from the employee’s gross
earnings all required and authorized deductions} and credited
that amount to his deposit account. The exemption provided by
this section is automatic; the employee need not claim it under
Section 690.50.

An exemption of the type provided by Section 630.7Y%; is need-
ed to satisfy the requirements of Title III of the federal Con-
sumer Credit Protection Act. That act has been interpreted by
the federal administrator to cover earnings in an account of the
tvpe covered by Section 690.7%. It should be noted that Section
690.7Y; does not authorize the use of an employer’s payroilagent
where such use is otherwise prohibited by law. See subdivision
{d). Cf. LaBor CODE § 212.

Where a financial institution acts as an employer’s payroll
agent, the employee may not be able to obtain his funds out of
the deposit account before the account is garnished by a credi-
tor. The purpose of Section 690.7Y% is to protect the employee’s
earnings in this situation so that the creditor cannot defeat the
protection given earnings under the Employees’ Earnings Pro-
tection Law, Chapter 2.5 (commencing with Section 723.010},
by levying on the accourt before the employee can obtain his
earnings out of the deposit account.

In applying the exemption provided by this section, the finan-
cial institution first determines the amount of the earnings of
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the employee that were credited to the deposit account for the
last pay period prior to the levy. From this amount, the financial
institution subtracts all amounts debited to the account afferthe
net earnings for the pay period were credited to the account.
The remainder is the amount of the account that is exempt from
fevy of execution.

The following examples illustrate the method of computaticn.

Example 1
Assume the following facts and transactions:

Balance in account as of March 31............ $0
April 1. Gross earnings for weekly pay
period ending March 31 are
$260. Financial institution
computes deductions and
credits net of $2G0 to em-
ployee’s deposit account.......  $200
April 2. Creditor levies on account.

Computation of amount of deposit account ex-
empt:
Earnings credited to account for last pay
period prior to levy ....oee..... $200
Less amount debited to account after
earnings for last pay period credited... $0

$200
Amount of account balance that is ex-
empt is $200.

Example 2
Assume the following facts and transactions:
Balance
Balance inaccount as of March 31-............ $20

April 1. Gross earnings for weekly pay
period ending March 31 are
$260. Financial institution
computes deductions and
credits net of $200 to em-
ployee’s deposit account.. $220
April 3. Employee deposits $20 to ac-
count... w3240

April 4 and 5. Checl.s totalmg $65 are
debited to account. ........... $175
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April 6. Creditor levies on account.
Computation of amount of

deposit  account exempt:

Earnings credited to account for last pay

period prior t0 levy e 5200

Less amount debited to account after
earnings for last pay period credited .. S63
3135

Amount of account balance ($175) that is
exempt is $135. -

The remaining $40 is not exempt under Section 690.7%. (The
debtor may, however, be eligible for an exemption under Sec-
tion §90.7%.)

A debtor who qualifies for an automatic exemption under this
section may also claim the deposit account exemption provided
by Section 690.7. However, the debtor may not cumulate these
exemptions; in case of a claimed exemption under Secticn 650.7,
the court may allow an exemption only under the section that
will exempt the greater amount. See subdivision {c).

A debtor who qualifies for an automatic exemption under this
section may also claim the deposit account exemption provided
by Section §90.7% (exemption of amount essential for support).

I should be noted that the exemption provided in this section
does not insulate an employee’s earning from garnishment pur-
suant to an earnings withholding order directed to the employ-
er. An employer cannot avoid his duty to withhold earnings as
required by the Employees’ Earnings Protection Law, Chapter
2.5 {commencing with Section 723.010) of this title, by designat-
ing a financial institution to act as his payroll agent.

§ 690.18 (amended). Exemptions; public and private pension,
: retirement, disability, or death benefits; vacation credits

Comment. Subdivision ic¢) of Section 690.18 formerly exclud-
ed Keogh Act plans from the exemption provided by this sec-
tion. Such exclusion conflicted with the exemption provided
such plans under Sections28002 and 28005 of the Corporations
Code. The conflict has been resolved by deletion of the refer-
ence to Keogh Act plans from Section 690.18.
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§ 690.18% (added). Exemptions; periodic payments payable or
poid by pension or retirement plans

Comment. Section 690.18Y, has been added to satisfy federal
restrictions on garnishment of “periodic payments pursuant to
a pension cr retirement program” provided by Title III of the
Consumer Credit Protection Act of 1668. See 15 US.C. §§ 1572,
1673. Subdivision {c) makes clear that Section 690.18"% is not the
exclusive source of exemptions for payments from retirement
funds. See, e.g., CoDE Civ. PROC. § 690.18 (public employees);
Corp. CODE § 28005 {plans complving with federal Internal
Revenue Code requirements); Epuc. CODE § 13803 (State
Teachers’ Retirement System); Govrt. CODE §4 21201 (State
Employees’ Retirement Law}, 31452 (County Employees’
Retirement Law of 1937). :

§ 690.19 {amendéd}. Public assistance benefits

Comment. Section 690.19 is amended to make clear that the
exemption provided by Section 690.19 continues even though
the public assistance benefits are deposited in a checking or
savings account. This is consistent with the treatment given
public retirement benefits under subdivision (a) of Section
690.18.

§ 690.50 [(technical amendment)

Comment. Section 690.50 is revised to include appropriate ref-
erences to Sections 690.5%, 690.7, 690.7%, and 690.18%.

§ 710 (technical amendment)

Comment. Section 710 is amended to eliminate the use of the
abstract of judgment procedure as a means of garnishing the
wages or salary of a public officer or employee. The earnings of
public officers and employees may be withheld pursuant to the
Employees’ Earnings Protection Law only. See Chapter 2.5
(commencing with Section 723.010).



CHAPTER 2.5. EMPLOYEES' EARNINGS
PROTECTION LAW

‘Article 1.  Definitions
§ 723.010. Short title

§ 723.011. Definitions

Comment. Section 723.011 states definitions used in applying
this chapter. This chapter deals only with the garnishment or
withholding of earnings for services rendered in an employer-
employee relationship. See Section 723.020. Subdivisions (b)
and (¢) are based on the common law requirements for such
relationship. It should be noted that an employee may be given
considerable discretion and still be an employee as long as his
employer has the legal right to control both method and result.
However, no attempt is made here to incorporate specific case
law arising out of situations involving problems and issues un-
related to the purposes and procedures relevant in applying this
chapter. “Employee™ includes both private and public em-
ployees. See subdivisions {b}, (¢), and {g). See also Section 710.

“Earnings” embraces all remuneration “whether denominat-
ed as wages, salary, commission, bonus, or otherwise.” The infi-
nite variety of forms which such compensation can take
precludes a more precise statutory definition. Accordingly, the
Judicial Couneil will be required in some circumstances to pro-
vide by rule, consistent with the statutory definition, whether
certain items are an employee’s earnings and, if so, the earnings
period to which such earnings are attributable. See Section
723.150. One such item will probably be vacation credits or pay.
Different employers will treat this form of compensation differ-
ently. Generally speaking, however, vacation pay should be sub-

_ject to withholding only when paid, ie, when the employee
goes on vacation or terminates his employment in circum-
stances where he has the right to be paid his accrued benefits.

Unlike the definition of “earnings” used in Title III of the
federal Consumer Credit Protection Act of 1968, the term used
here does not include “periodic payments pursuant to a pension
or retirement program.” Separate treatment is accorded such
payments under Section 630.18%. '



14 T

Article 2. General Provisicns

§ 723.020. Exclusive procedure for withholding earnings

Comment. Sec*on 723.020 makes the Employees’ Earnings
Protection Law i%e exclusive judicial method of compelling an
employer to withhold earnings. Attachment of earnings before
judgment is abolished by subdivisions (b) and (¢) of Section
690.5%. For provisions relating to voluntary wage assignments, -
see Labor Code Section 300. For issuance of an earnings with-
holding order to enforce an order for support, see Section -
723,030, Civil Code Section 4701, Penal Code Section 270h, and
Welfare and Institutions Code Section 11489. This chapter has
no effect on judgment collection procedures that do not involve
the withholding of an employee’s earnings. See, e.g.,, Sections
690.7, 690.7% (checking and savings accounts) and Section
690.18 (retirement funds). See also Sections 690.5Y% (paid earn-
ings), 690.7% (deposit account exemption where employer uses
financial institution as payroll agent), 690.18% (payments from
retirement plan) . As to garnishment of earnings of a person who
is not an employee, see Section 690.6. However, where an em-
ployee’s earnings are sought to be garnished, the creditor must
comply with the provisions of this chapter. This rule applies to
public entities as well as private persons. This chapter, for exam-
ple, imposes limitations on the state’s ability to garnish wages for
tax delinquencies pursuant to its warrant and notice proce-
dures. See Article 4 {commencing with Section 723.070}.

The Employees’ Earnings Protection Law has no effect on
matters that are preempted by the federal law, such as federal
bankruptey proceedings—including proceedings under Chap-
ter XU of the Bankruptcy Act—and federal tax collection
procedures. Eg., INT. REV. CODE of 1954, § 6334(c). Nor does
this chapter apply to deductions which an employer is author-
ized by statute to make for such items as insurance premiums
and payments to health, welfare, or pension plans. See, e.g.,
GovT. CODE §§ 1158, 12420; LABOR CODE §§ 224, 300. Finally,
this chapter does not affect the procedures for the examination
of a debtor of the judgment debtor provided in Chapter 2 (Sec-
tions 717-723) of this part. See Comment to Section 723.154.

§ 723.021. Llevy made by earnings withholding order
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§ 723.022. Employer’s duty to withhold; withholding period

Comment. Section 723.022 states the basic rules governing the
employer’s duty to withhold pursuant to an earnings withhold-
ing order.

Subdivision (b) requires the employer to withhold from ail
earnings of an employee payable for any pay period of such
employee which ends during the “withholding zeriod.” See
Section 723.150 (Judicial Council authorized to adopt rules re-
garding the pay period to which commissions, bonuses, and the
like are attributable). The “withholding period” is described in
subdivision (a). It should be noted that only earnings for a pay
period ending during the withholding period are subject to
levy. Earnings for prior periods, even though still in the posses-
sion of the employer, are not subject to the order. An employer
may not, however, defer or accelerate any payment of earnings
to an emplovee with the intent to defeat or diminish the satis-
~ faction of a judgment pursuant to this chapter. See Section

723.153.

The withholding period generally cormmences five calendar
days {not working or business days) after service of an earnings
withhelding order is completed. Subdivision (e) makes clear
that, for the purposes of this section, service is completed whien
the particular paper is actually received at the proper office.
Compare Section 723.101. For example, if an order is served on
Friday, the withholding period would commence on the follow-
ing Wednesday. See CoDE C1v. Proc. § 12. The five-day delay
affords the employer time to process the order within his orga-
nization, i.e, deliver the order to the employer’s bookkeeper,
make bookkeeping adjustments, and so on. The introductory
clause to subdivision (b} recognizes certain exceptions to this
general rule. An employer is not generally required to withhold
pursuant to two orders at the same time; thus, a subsequent
order will not be given effect. See Section 723.023 (priority of
. orders) and Comment thereto. Moreover, withholding may be
delayed beyond the normal five-day period where a prior as-
signment of wages is in effect. However, this delay does not
affect the date the withholding period terminates under sub-
division (a) (1}. See LABOR CODE § 300 and Comment thereto.

The withholding pericd does not end until the first of the
events described in paragraphs (1) through (3} of subdivision
}(la)ldoccurs; thus, the employer hus a continuing duty to with-

old.

Paragraph (1) provides a general expiration date 125 days
after the date of service—thus, the employer will usually be



16 o

required to withhold for 120 days.
" Paragraph (2) reflects the fact that a creditor may voluntarily
terminate an order or the court may order termination. See
Section 723.103. Of course, in some situations, the court will only
modifv the prior order, and the employer then must comply
with the order as modified. '

Paragraph () requires the employer to stop withholding
when he has withheld the full amount specified in the order.

Again, it should be noted that there are certain exceptions to
these rules. One of these is stated in subdivision {c¢) which
requires the employer to stop withholding after he has been
served with a certified copy of a satisfaction of the judgment
upon which the order is based. See Section 723.131 (manner of
service). The judgment creditor has an affirmative duty to so
inform the employer of the satisfaction. See Section 723.027.
Service of an order for the collection of state taxes suspends the
duty of an employer to withhold pursuant to a prior order {oth-
er than an order for support). See Section 723.077 (tax orders}.
However, this is only a suspension. After the tax order is satis-
fied, if the withholding period for the prior order has not ended
. and the duty to withhold has not ended under subdivision: {c),
the employer must again withhold pursuant to the prior order,
Similarly, the duty to withhold is not terminated by the dis-
charge or suspension of an employee and, if the employee is
rehired or returns to work during the withholding period, the
employer must resume withholding pursuant to the order. Fi-
nally, the termination of certain types of orders—orders for the
collection of state taxes and support orders—are governed by
separate rules. See Sections 723.030 (support orders); 723.078
{tax orders).

Sometimes an order will be terminated or the judgment upon
which it is based will be satisfied without the employer’s prior
knowledge. Subdivision {d) makes clear that an employer will
not be subject to liability for having withheld and paid over
amounts pursuant to an order prior to service of a written termi-
nation of the order or a certified copy of a satisfaction of judg-
ment. Cf. Section 723.078 (tax orders).The employee must look
to the creditor for the Fecovery of amounts previously paid out.
See Section 723.154 {(employer entitled to rely on documents
“actually served). See also Section 723.105 (recovery from credi-
tor of amounts received after order terminated).

An earnings withholding order may also be affected by fed-
eral bankruptcy proceedings. :

A
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§ 723.023. Priority of orders generally

Comment. Section 723.023 establishes the general rules gov-
erning priority of earnings withholding orders. Generally
speaking, the first order served is given priority. Occasionally,
two or more vcders will be served on the same day. In this
situation, the employer must comply with the order which was
issued pursuant to the judgment first entered. The date of entry
of judgment will be indicated on the face of the order. See
Section 723.125. In rare instances, orders served the same day
will also be based on judgments entered the same day. In this
situation, the employver has complete discretion to choose the
order with which he will comply. He must, of course, comply
with one of these orders. For exceptions to these basic priority
rules, see Sections 723.030 (support orders) and 723.077 (state
taxes) and the Comments thereto. Unless the subsequent earn-
ings withholding order is for state taxes or for support, an order
is ineffective if the employer receives the order while he is
required to comply with another. In such a case, the employer
does not hold such an order and give it effect when the prior
order expires but returns it. See Section 723.104. However, the
creditor may serve the same order within 45 days after its issu-
ance. See Section 723.103(c}.

It should be noted that, in some circumstances, the operation
of an order may be suspended, but the duty to withhold is not
terminated. See, e.g., Section 723.077 (tax order suspends opera-
tion of prior order); Labor Code Section 300 (suspension where
prior assignment in effect). See also Comment to Section
723.022. In such cases, as well as in cases where the subsequent
order is not given effect, the employer is required to advise the
creditor who has served the order that is suspended or not given
effect of the reason for the employer’s action. See Sections
723.077 and 723.104.

An employer is generally entitled to rely upon what is served
upon him. See Section 723.154 and Comment thereto. He is not
required to inguire as to whether or not a creditor has either
obtained or served an order improperly.

An earnings withholding order may be served either person-
ally or by certified or registered mail. See Section 723.101. In the
latter case, should the employer refuse service (thus forcing the
creditor to serve personally), Section 723.101 makes clear that
this action does not cause the creditor to lose his priority and
outiines the rights of the various parties in such circumstances.
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§ 723.024. Einployer's service charge for withholding

Comment. Section 723.024 authorizes, but does not require,
an emplover to deduct an additional dollar as a service charge
each time he is required to withhold a portion of his employee’s
earnings pursuant to an earnings withholding order. For exam-
ple, if the emplovee is paid weekly and an amount is withheld
each week pursuant to the earnings withholding order, the em-
ployer may deduct an additional service charge of one dollar
each week. A similar one-dollar charge was formerly authorized
under Civil Code Section 4701. A charge of $2.50 was authorized
~ under Code of Civil Procedure Section 710 when earnings of 2
public emplovee were levied on under that section. However,
there was no provision authorizing an employer to make a serv-
ice charge in connection with wage garnishments generally.

§ 723.025. Payment fo judgment creditor

Comment. Section 723.025 specifies when the amounts with-
held pursuant to an order must be paid over to the creditor:
Generally, this must be done within 15 davs after the employee
is paid the amount remaining after withholding, but the em-
ployer may elect to make monthly remittances.

Regardless of when, or if, payment is required, the employer
is required to send an employer’s return to the judgment credi-
tor. See Sections 723.104 and 723.126.

§ 723.026. Judgment creditor to furnish receipt for payment

Comment. The receipt required by Section 723.026 not only
provides the judgment debtor with a record of payments made
on the judgment but also enables the judgment debtor to deter-
mine whether his employer has paid the amount withheld from
his earnings to the judgment creditor.

§ 723.027. Creditor required to notify employer when judgment
satisfied '

Comment. Section 723.027 requires the filing of a satisfaction
of judgment and service of a copy thereof on the employer if the
judgment is satisfied “prior to the end of the withholding peri-
od.” In some cases, the employer will be aware of the satisfac-
tion by virtue of having himself withheld the amount necessary
to satisfy the judgment. See Section 793.022(a) (3). In this case,
Section 723.027 does not apply. However, the judgment may be
satisfied by additional payments from the debtor or through
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other debt collection procedures instituted by the creditor. if
this is the case, Section 723.027 app..es, and the creditor has the
duty to notify the employer promptly of the satisfaction by
serving on him a certified copy of such satisfaction. As to the
general duty of a creditor to furnish a debtor a satisfaction of
judgment, see Section 675. As to manner of service, .2e Section
723.101.

§ 723.028. Withholding order for costs and interest

Comment. Section 723,028 makes clear that a judgmert credi-
tor must apply for another earnings withholding order to recov-
er costs and interest that accrue following the application for a
prior order. To illustrate: A creditor obtains a judgment which
his debtor does not pay. The creditor applies for and secures an
earnings withholding order directed to the debtor’s employer.
The application and order require payment of only those
armounts owing at the time of the application for this order. See
Sections 723.121 {application for issuance of earnings withhold-
ing order) and 723.125 (content of earnings withholding order).
After the application for this order, further costs may, and inter-
est on the judgment will, accrue. If the creditor wishes to recov-
er these amounts by wage garnishment, he must apply for
another earnings withholding order, following the same proce-
dure as before. This application and order is subject to the same
general requirements as any other withholding order. It is not
entitled to any priority over the orders of other creditors, and
the creditor is required to comply with the waiting period pre-
scribed by Section 723.108.

§ 723.029. lien created by service of earnings withholding order

Comment. Section 723.029 is the counterpart of subdivision
(¢) of Section 688. Section 688(c) provides that the levy under
a writ of execution creates a lien on the property levied upon
for a pericd of one year from the date of the issuance of the
execution. Service of an earnings withholding order also consti-
tutes a levy (see Section 723.021), but it is not a levy of a writ
of execution. Therefore, a separate provision is required to
regulate the existence, commencement, and duration of the
lien.

The purpose of Section 723.025 is to protect the employer
against stale claims and to give the levying creditor priority over
competing claims by third parties where the priority questions
are not already regulated by other provisions of this chapter.
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See Section 723.023; see also Labor Code Section 300. For exam-
ple, if instaliments are not promptly paid, competing claims
may arise under conflict-of-laws rules (see Sanders v. Armour
Fertilizer Works, 292 U.S. 180 (1934)) or in supervening pro-
ceedings under the Bankruptey Act (§ 67(a)).

Since the lien is created upon periodic payments, the one-
year period i» measured from the date when each instaliment
required to be withheld becomes payable. This rule is compara-
ble to that provided for judgment liens for alimony and child
Eupport payments by Section 674.5 of the Code of Civil Proce-

ure.

Although the lien is limited to one year, it will not expire if,
before the end of the one-year period, the levying creditor
brings suit against the employer for the payment of the sums the
creditor claims should have been paid to him. See Boyle v
Hawkins, T1 Cal2d 229, 455 P.2d 97, 78 Cal. Rptr. 161 (1969}.

§ 723.030. Orders for support

Comment. Section 723.030 provides special rules for an earn-
ings withholding order to enforce a court order for the support
of any person, including a former spouse of the judgment
debtor. An earnings withholding order for support is given a
different effect than other withholding orders: It is effective
until terminated by the issuing court (it may, of course, be
modified); it is unrestricted in amount; even when in effect, it
does not necessarily preclude withholding on either a prior or
subsequent order.

The amount specified in the earnings withholding order for
support is always withheld first from the support obligor’s earn-
ings and paid over to the person specified in that order. Howev-
er, a prior order remains in effect, and a judgment creditor may
still obtain an earnings withholding order even where there is
already in effect a prior earnings withholding order for support.
Thus, where there are two orders in effect—one for support and
one for another obligation—the amount withheld for support is
deducted from the employee’s earnings first. The amount to be
withheld pursuant to the other order is then computed, based
on the earnings remaining after this deduction. See Sections
793.077 and 723.050 and the Comments thereto.

Paragraph (1) of subdivision (b) is consistent with prior law.
Under prior law, the exemption for 30 percent of a person’s
earnings did not apply to a judgment based on a support obliga-
tion. Eg, Bruton v. Tearle, 7 Cal.2d 48, 57, 59 P.2d 953, 957
{1936) (dictum}; Rankins v. Rankins, 52 Cal. App.2d 231, 126
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P.2d 125 (1942). Compare WELF. & INST. CODE § 11483 as enact-
ed by Cal. Stats. 1971, Ch. 578. Also, under prior law, the court
had the power to make an equitable division of the debtor’s
earnings between, for example, his first wife and children and
himself and his second family. See Rankins v. Rankins, supra.
Paragraph (1) makes the exemption provided by Section
723.050 inapplicable. However, the exemption provided by Sec-
tion 723.051 is applicable to an earnings withholding order for
support. Paragraph (1) thus continues the substance of the prior
case law. A determination that the exemption provided by Sec-
tion 723.051 appiies has no effect on the support order upen
which the earnings withholding order is based; application for
modification of the original order for support must be made
separately. See C1vIL CODE § 4801. See also Thomas v. Thomas,
14 Cal.2d 355, 94 P.2d 810 (1939). Accordingly, the obligation
imposed by the original support eorder will continue and
amounts required to be paid under that order will accumulate
until such amounts are paid or the order is modified.

Article 3. Restrictions on Earnings Withholding

§ 723.050. Moximum amount of earnings that may be withheld

Comment. Section 723.050 provides the standard exemption
applicable to all earnings withholding orders other than orders
for support, certain orders for taxes, and orders based on multi-
ple sources of earnings. See Sections 723.030 (support); 723.074
and 723.076 (taxes); 723.106 {multiple sources of earnings). See
also Section 723.051 (exemption obtained by special hardship
showing).

Section 723.050 reflects policies similar to those underlying
Sections 302 and 303 of the federal Consumer Credit Protection
Act. Thus, in determining the amount of the debtor’s earnings
subject to garnishment, under both this section and the federal
law, certain basic amounts withheld pursuant to law are first
deducted. However, federal law requires the deduction of all
amounts actually “required by law to be withheld.” For exam-
ple, the amount actually withheld for federal income tax pur-
poses from the debtor’s earnings is deducted in determining his
earnings subject to garnishment {“disposable earnings”). Thus,
a debtor claiming a greater number of exemptions will have less
withheld and therefore more subjzct to garnishment, This pro-
duces the anomalous situation that a debtor with a large family
and greater needs may have more earnings garnished than a
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single debtor with the same gross income and with more limited
needs. Moreover, the federal statute does not elaborate upon
what are considered to be “amounts required by law to be
withheld.” To alleviate these problems, Section 723.050 specifies
the amounts v be deducted in determining the portion of the
debtor’s earnings which are subject to garnishment (“nonex-
empt earnings”). These items are related to the types of deduc-
tions made under federal law; ie, they are based on the
amounts withheld for federal and state income taxes, social se-
curity, and state disability insurance. See paragraphs {1)-(4) of
subdivision (a). However, the amount deducted to determine
nonexempt earnings is fixed according to a formula and is not
necessarily the amount actually deducted from the debtor’s
earnings. One of the major benefits of this scheme is that it
permits tables to be prepared which indicate the exact amount
to be withheld from any given amount of earnings. Subdivision
(d) directs the Judicial Council to prepare tables which will be
distributed to employers required to withhold earnings. See
Section 723.103(b). An employer therefore generally need not
make any computations but will simply withhold pursuant to an
earnings withholding order the amount listed in the tables pro-
vided him.

Both the federal scheme and Section 793.050 make some
provisions for the effect of inflation. The federal statute, howev-
er, merely provides a floor based on the federal minimum wage.
That is, the federal statute does not permit the creditor to
reduce the debtor’s weekly disposable earnings below an
amount equal to 30 times the federal minimum wage. As the
federal minimum wage is increased, this floor is increased ac-
cordingly. (Under the federal law in effect on January 1, 1972,
if a debtor’s disposable earnings are less than $48 per week, no
garnishment is permitted; if his disposable earnings are be-
tween S48 and $64, all his disposable earnings above §48 are
subject to garnishment; if his disposable earnings are more than
$64 a week, 25 percent of his disposable earnings are subject to
garnishment.) This floor_is not an exemption excluded from
every debtor’s earnings. In contrast, paragraph (5) of subdivi-
sion (a) provides a basic minimum exemption that is always
deducted in determining nonexempt earnings. Moreover, sub-
division (b) provides a formula that precludes withholding of
less than $10, thus providing additional protection to low in-
come wage earners and saving employers the expense of with-
holding an amount less than $10. Cf. Section 723074 (state
taxes).
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Where an earnings withholding order for support is in effect,
the amount withheld pursuant to such order is deducted from
the earnings of the employee before computing the amount to
be withheld pursuant to any other order. See Sections 723.030
and 723.077 and Comments thereto. Suppose, for example, that
an employee’s earnings are $200 and a withholding order for
support is in effect which requires 840 to be withheld. In deter-
mining the maximum amount which may be w thheld pursuant
to another earnings withholding order, the debror is treated as
having $160 of earnings. The employer should refer to the ap-
propriate withholding table and determine how much is to be
withheld from $160 of earnings and withhold that amount under
the ordinary withholding order.

- § 723.051. Amounts essential for family support exempt

Comment. Section 723.031 is based on the exemption formerly
provided by subdivision (c} of Section 690.6. However, the
standard for the exemption provided here is more restrictive
than former subdivision (c) of Section 690.6 {“essential for sup-
port” as compared to “necessary for the use’). This strict stand-
ard recognizes that the liberal exemption provided by Section
723.030 should be adequate except in a small percentage of cases
such as, for example, where the debtor has five or six children
avho are dependent on his earnings for their support or haslarge
medical expenses. See also Section 723.124 (content of judg-
ment debtor’s financial statement). Section 723.031 is not in-
tended to be used for the maintenance of a life style appropriate
to the debtor’s station in life or an accustomed standard while
the debtor owes monev on unsatisfied judgments against him.

Former subdivision (¢) of Section 690.56 prevented the debtor
from claiming the support exemption if the debt sought to be
collected was incurred “'by the debtor, his wife, or his family for
the common necessaries of life.”

In actual operation, the effect of the “common necessaries”™
rule in California was to decide the question whether compet-
ing creditors could reach a debtor’s earnings neither irom the
debtor’s point of view (the needs of the debtor’s dependents
were ignored) nor from the ereditor’s viewpoint (no considera-
tion was given to whether the creditor was careful to advance
credit to the debtor only after ascertaining that his credit wor-
thiness showed un ability to pay or whether the creditor pro-
vided the debtor with quality goods or services). Rather, the
claims of competing creditors for earnings could be decided on
the technical, and usually irrelevant, issue of what was a “com-
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mon necessary of life.” See, e.g., Los Angeles Finance Co. v.
Flores, 110 Cal. App.2d Supp. 850, 243 P.2d 139 {Sup. Ct. L.A.,
App. Dep’t 1952). The “common necessary” exception has ac-
 cordingly been eliminated.

Article 4. Earnings Withholding Orders Ior Taxes

§ 723.070. Definitions

Comment. Section 723.070 provides definitions for terms used
in this article.

«Sate” means the state or any agency thereof. Where the
term “state” is used in this article, it refers to the particular state
agency that administers the particular tax law under which
recovery of the delinquent tax is sought. See Section 723.011(e}.

The definition of “'state tax liability™ makes this article apply
to those tax liabilities for which a warrant may be issued pursu-
ant to Section 1753 of the Unemployvment Insurance Code {un-

employvment compensation contribution) or Section 6776
(sales and use taxesy, 7881 {vehicle fuel license tax), 9001 {(use
fuel tax), 10111 imotor transportation tax), 16071 {gift tax},
18006 (personal income tax), 26191 {bank and corporation
taxes), 30341 (cigarette tax), or 32363 {alcoholic beverage tax)
of the Revenue and Taxation Code or for which a notice of levy
may be given pursuant to Section 1755 of the Unemployment
Insurance Code {unemployment compensation contributions)
or for which a notice or order to withhold may be given pursu-
ant to Section 6702 {sales and use tax), 7831 {vehicle fuel license
tax), 8952 (use fuel tax), 10051 (motor transportation tax), 11451
(private car tax), 16101 {gift tax), 18817 {personal income tax),
26132 (bank and corporation taxes), 30311 (cigarette tax), or
%2331 (alcoholic beverage tax) of the Revenue and Taxation

ode.

§ 723.071. Exclusive procedure for withholding earnings for state
tax liobility

Comment. Section 723.071 makes clear that the levy proce-
dure for withholding earnings of an employee for the collection
of state tax liability provided in the Employees’ Earnings Pro-
tection Law is exclusive. The authorization, for example, to
direct orders to third persons who owe the taxpayer money
found in Section 18817 {personal income tax) and Section 26132
(bank and corporation tax) of the Revenue and Taxation Code
is limited by Section 723.071. This article deals, however, only
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with levy on earnings to collect certain state taxes. The collec-
tion of federal taxes is accomplished pursuant to federal law and
cannot be limited by state law. See INT. REV. CODE of 1954,
§ 6334(c). As to other taxes not within the scope of this article,
the tax obligation must be reduced to judgment, 2.3 the taxing
authority may then obtain an earnings withhelding order like
any other creditor; such order is treated the same as any other
earnings withholding order, and this article does not apply.

§ 723.072. Withholding order for taxes; notice and opportunity
for review of liability before order issued

Comment. Section 723.072 provides that no withholding order
for taxes may be issued unless the state tax liability either ap-
pears on the face of the taxpayer’s tax return or has been deter-
mined in an administrative proceeding in which the taxpayer
had notice and an opportunity for administrative review.
However, no review of the taxpayer’s tax liability is permitted
in court proceedings under this chapter. See Section 723.082.

Few state tax liabilities are reduced to judgment. Subdivision
{(d) recognizes Lhis.

§ 723.073. Provisions governing tax withhr:;iding orders

Comment. Section 723.073 makes clear that the provisions of
this chapter governing earnings withholding orders are applica-
ble to withholding orders for taxes except to the extent that this
article contains special provisions applicable to such orders.

§ 723.074. Agency issued withholding order for taxes

Comment, Section 723.074 specifies the procedure to be fol-
lowed when the state taxing agency itself issues the withholding
order for taxes. In such case, no application to a court for the
order is required. Under an order issued pursuant to Section
723.074, the employer mayv be required to withhold not more
than twice the amount permitted to be withheld pursuant to
Section 723.050 {except that $10 is required to be withheld in
certain instances where the amount of earnings would not be
sufficient to require withholding under Section 723.050). The
state taxing agency provides the employer with withholding
tables prescribing the amount to be withheld pursuant to orders
issued under this section. The amount determined according to
the applicable table must be withheld by the employer unless
the order itself specifies a lesser amount or the amount to be
withheld is reduced pursuant to subdivision {¢) or (d) of Sec-
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tion 723.075.

§ 723.075 MNotice to taxpayer; reduction in amount withheld

Comment. Section 723.075 applies only to an crder issued un-
der Section 722074,

Section 723.073 requires service of a copy of the order and a
notice informing the employee of the effect of the order and his
right to review and modification of the amount to be withheld
pursuant to the order. These papers are served on the employer
who is required to deliver them to the employee. Cf. Section
723.104 {ordinary withholding orders). Section 723.075 requires
that the taxpayer first seek administrative relief before he can
claim the exemption provided by Section 723.051 (hardship ex-
emption) in a court proceeding. Notwithstanding the hardship
exemption provided by Section 723.051, the state taxing agency
is entitled to a withholding order in an amount not less than the
amount permitted to be withheld under Section 723.050 even
though there is a court hearing on the employee’s claim that his
earnings are essential for support.

. § 723.075. Court issued withholding order for taxes

Comment. Section 723.076 provides a procedure whereby the
taxing agency can obtain an order, after court hearing, that
requires the employer to withhold all of the employee’s earn-
ings in excess of the amount essential for the support of the
taxpayer and his family. An order may be obtained under Sec-
tion 723.076 that requires the withholding of more than the
amount that the state taxing agency could require the employer
to withhold pursuant to an order issued by the agency itself
under Section 723.074. This grant of authority is not intended as
a directive that such authority be used generally. This extreme
remedy could be harsh in its application and should be used
sparingly. The state taxing agency is always entitled to a with-
holding order in an amount not less than the amount permitted
to be withheld under Section 723.050 even though there is a
court hearing on the employee’s claim that all of his earnings
are essential for the support of the taxpaver and his family.
Provision is made in subdivision (f) of Section 723.076 for a
temporary order directing the employer to hold any earnings
of the employee then or thereafter due. Such orders should be
used only in rare and unusual cases.
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§ 723.077. Priority of orders

Comment. Section 723.077 deals with the priority a tax with-
holding order is to be given with respect to other earnings
withholding orders. A withholding order for taxes takes priority
over any prior order except one for support or another with-
holding order for taxes. As indicated in the Commant to Section
723.030, a support order always takes priority ¢ver any other
order. Thus, where a support order is in effect and a subsequent
tax order is received, the employer will continue to withhold for
support, and the amount withheld pursuant to the tax order will
be dependent upon the amount of earnings left after subtract-
ing the amount withheld pursuant to the support order. Similar-
ly, where a tax order is in effect and a support order is served,
the support order again takes priority. The employer will with-
hold pursuant to the support order first, and the amount with-
held pursuant to the tax order will be dependent upon the
amount of earnings left after subtracting the amount withheld
pursuant to the support order. See the Cominents to Sections
723.030 and 723.030. However, where the prior order is for the
collection of a debt other than for taxes or support, the tax order

_displaces the prior order, and the employer must witbhold only
pursuant to the tax order until the tax debt is completely paid.
If the earnings withholding order for taxes is satisfied during the
withholding period of the prior order (Section 723.022), the
emplover must then again withhold pursuant to the prior order.
Where there is a prior tax order in effect, the second tax order
is ineffective; the emplover may not withhold pursuant to the
second order and must promptly notify the agency which issued
or obtained the second order of the reason for his action. See
Section 723.104(b).

§ 723.078. Withholding period; notice terminating order

- Comment. Subdivision (a) of Section 723.078 requires the em-
ployer to withhold commencing at the same time as with any
other order. Cf. Section 723.022. Subdivision {b) provides for a
jeopardy withholding order that requires immediate withhold-
.ing. Such an order should be used only in rare and unusual cases.
Subdivision {¢) requires the employer to withhold earnings
pursuant to a withholding order for taxes until the amount
specified in the order has been paid in full and provides for a
notice if the tax {iability is satisfied before the full amouat speci-
fied in the order has been withheld. The notice required by
Section 723.078 is in lieu of the notice provided by Section
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723.027.

§ 723.079. When receipt required

Comment. Section 723.079 provides an exception to the re-
quirement of Section 723.026.

§ 723.080. Service

Comment. Section 723.080 provides special provisions for
service of notices, documents, and orders under this article. This
special service provision is in lieu of the one prescribed by
Section 723.101. .-

§ 723.081. Forms

Comment. Section 723.081 requires that forms used in connec-
tion with this article be prescribed by the state taxing agency
administering the particular tax law except that the Judicial
Council prescribes the forms used in connection with court
issued orders under Section 723.076.

§ 723082, Review of tax liability

Comment. Section 723.082 makes clear that the court, in a
proceeding to determine whether a withholding order for taxes
should be modified or terminated because of hardship, may not
review the taxpayer’s tax liability.

§ 723.083. Refund of employer’s service charge

Comment. Section 723.083 authorizes the state to refund the
employer’s service charge to the employee if the withholding
order for taxes is issued in error or there is no tax liability.

§ 723.084. Warrant or notice deemed withholding order for taxes

Comment. Section 723.084 deals with the situation where it is
not clear whether an employer-employee relationship exists.
The warrant, notice of levy, or notice or order to withhold may
be issued on the assumption the taxpayer is an independent
contractor. However, if the warrant, notice, or order indicates
that it is to be treated as an earnings withholding order if the
taxpayer is an employee, it cannot be defeated by a claim that

‘the taxpayer is an employee.
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Article 5. Procedure for issuance of Earnings Withholding
Orders

§ 723.100. Judicial Council authorized teo prescrf,"e practice and
procedure

Comment. Article 5 outlines generally the procedure for
Jissuance and review of an earnings withholding order; however,
Secticn 723.100 authorizes the Judicial Council to provide hy
rule for the practice and procedure in proceedings under this
chapter. The state tax agency prescribes the rules of procedure
for administrative hearings under Article 4 {withholding orders
for taxes).

§ 723.101. Service; recovery of costs

Comment. Subdivision (a) of Section 723.101 specifies the
means by which service must be accomplished under this
chapter. Although personal service is authorized, it is
anticipated that the convenience and economy of service by
mail will result in the overwhelming use of this methed. In any
event, subdivisions (b) and (¢} make clear that, regardless of
which means is actually used, the recovery of the costs of service
is limited to the cost of service by certified mail with return
receipt requested unless this form of service is first refused by
the person being served. Only in such circumstances may the
cost of personal delivery be recovered. See subdivision (c).

Subdivision (d) provides certain special rules for problems
which can arise where mail service has been refused. For
example, suppose creditor A mails an earnings withholding
order to his debtor’s employer and the employer refuses to
‘accept such mail. Creditor A then serves his order by personal
delivery but, in the meantime, creditor B has served an order
requiring the withholding of the wages of the same debtor and
B’ order has gone into effect. It would be unfair to A to deny
him his priority because of the employer’s refusal. Accordingly,
subdivision (d) permits A to apply to the court which issued
A% original earnings withholding order for an order to the
employer directing him to stop withholding pursuant to B%
order and to give effect to A earnings withholding crder. So
that A may have the benefit of a full 120-day withholding, A%
earnings withholding order is deemed to have been served on
the date of service of the special court order made pursuant to
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subdivision (d). It should be noted that subdivision (d) only
preserves the priority which A would have had if the employer
had accepted the mail service. Thus, where the intervening
order is a withholding order for taxes, A is not entitled to
displace the taxing agency. See Section 723.077. The remedy
provided by subdivision {d) is exclusive. A is not entitled to
recover amounts previously paid tec B from either B or the
employer, and A’s order is not given retroactive effect.
Special provisions as to when service is complete for
particular purposes are found in Sections 723.022(e)
{withholding period}and 723.023({b) (priority of orders). As to
service of withholding orders for taxes, see Section 723.080.

§ 723.102. Application for issuance of earnings withholding order

Comment. Section 723.102 requires a judgment creditor to
apply for an earnings withholding order to the court which
granted him the judgment. For the required content of the
application, see Section 723.121. For special provisions
regarding the issuance of a withholding order for taxes, see
Article 4 (commencing with Section 723.070). The last sentence
of Section 723.102 makes clear that an earnings. withhelding
order shall be promptly issued on the ex parte application of a
judgment creditor. The debtor may claim an exemption
pursuant to Section 723.105, have such order modified or
terminated, and even recover from the creditor amounts
withheld and paid over pursuant to such order; but this does not
affect the initial issuance of the order.

§ 723.103. Transmittal of order and information to employer

Comment. Section 723.103 prescribes what must be served
upon the employer by the judgment creditor and when such
service must be accomplished to be effective {order must be
served wthin 45 days of its issuance). Section 723.103 requires
that the creditor serve on the emplover an extra copy of the
order and a notice advising the employee of the effect of the
order and his rights with respect to the order. The employer is
required to deliver these papers to the employee within five
days of service. See Section 723.104.

§ 723.104. Delivery of popers to employee; employer's return

Comment. Section 723.104 requires the employel: to deliver to
the emplovee a copy of the order and a notice advising the
employee of his rights.

\_/
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Section 723.104 also requires the employer to fill out and mail
an employer’s return to every judgment creditor who serves an
earnings w 1thhold1ng order. Such 2 return must be made even
though the order is not given effect. See Comment to Section
723.023. If the order is not given effect, the employer must
" indicate the reason and return the order. For the form of the
return, see Section 723.126.

§ 723.105. Judgment debtor’s claim of exemption

Comment. Section 723.103 outlines generally the procedure
for the hearing of 2 debtor’s claims in opposition to withholding
his earnings pursuant to an earnings withholding order. Section
650.50 is not applicable.

A debtor is not limited as to the time within which he must
claim an exemption. However, unless there has been a material
change in either his income or his needs, he may claim an
exemption only onece during the period the order is in effect.
See subdivision (a). A similar limitation applies to a judgment

reditor who may nat apply for the issuance of an earnings
w1thho]dmg order directed to the same employer for the same
debtor for 125 days following the date of service of a prior
terminated order or 60 days after the date of termination,
whichever is later, except in connection with a multiple
employment or unless the court orders otherwise or there is a
material change in circumstances. See subdivision (h).

A claim of exemption is made bv the debtor by filing an
original and one copy of his claim of exemption and, if
necessary, his financial statement. Subdivision {(b). For the form
of these documents, see Sections 723.123 and 723.124. Upon
receipt of these documents, the clerk is required to send the
copies of the application and financial statement to the creditor,
together with a notice of the claim of exemption which advises
the creditor of the effect of the claim. See subdivision {c).

The judgment creditor who contests the claim of exemption
must file a notice of opposition within fiv-e days. Subdivision {d).
I no notice of opposition is filed, the court clerk sends the
employer a notice terminating the order or, if the claim of
exemption lists an amount the judgment debtor believes should
be withheld pursuant to the order {see Section 723.123), a
modified order in the amount indicated in the claim of
exemption. Subdivision (¢}. If a notice of oppositicn is filed, the
court clerk sets the matter for hearing and notifies both parties.
Subdivision (f).

After hearing, the court may order that the earnings
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withholding order be modified or even terminated. The date
fixed for termination of the order may precede the date of the
hearing. See subdivision {g). Where the date of termination is
made retroactive, an employer may have already withheld and
paid over pur.zant to the earnings withholding order prior to
receipt of notice of termination. Subdivision (d) of Section
723022 makes clear that the empioyer is not liable to the debtor
for such amounts, and subdivision (i} of this section authorizes
the debtor to recover such amounts from his creditor. Where
amounts have been withheld but not vet paid over to the
creditor, the employer is required to pay those amounts to the
employee-judgment debtor. See subdivision (i).

§ 723.106. Multiple sources of earnings

Comment. Section 723.106 affords a creditor an opportunity to
require an empioyer to withhold more than he would otherwise
withhold by a showing that the debtor has a greater source of
earnings than that one employer. This can eccur both where the
debtor has two or more employers and where he is receiving
“earnings,” such as tips which are included under this section
as earnings for the purpose of computing the amount of
earnings which may be garnished. It should be noted that the
term “earnings” used here is still limited to compensation for
services rendered by an employee, i.e, an employee-employer
relationship is involved, even though the compensation for the
work performed may not come directly from the employer.
Wheare there are two employers, the creditor may, of course,
apply for separate withholding orders directed to each;
however, there may be advantages for both the creditor and
debtor in having only one of these two employers withhold the
total amount garnishable from the debtor’s combined earnings
from both employers.

Subdivision {c) provides limitations on the amounts required
to te withheld under this section. Paragraph {1) makes clear
that an employer is never required to withhold more than the
basic net pay of the employee, i€, “the amount of earnings
payable to the judgment debtor by the employer after
_ deducting 2ll amounts required to be withheld by law or by any
contract which is not revocable by the employee or at his
instance.” Paragraph (2) carries out the policy of Section
793.050 with regard Lo the debtor’s total earnings.

Although subdivision {d) permits a creditor to request a
hearing under this section “at any time,” after the matter has
been heard once a second hearing should not be required unless
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and until there has been a change in circumstances that
warrants reconsideration of the issues. -
Occasionaily, in the multiple employment situation, only one
employer will be withholding pursuant to an order based on the
combined earnings of a debtor and a second employer will be
served with an earnings withholding order by a second
creditor—both of the latter being unaware of the prior order.
In such circumstances, it is up to the debtor to claim relief from
the second order pursuant to Section 723.103. It should be noted
in this regard that Section 723.103 authorizes the court to
terminate the second order retroactively, and the debtor may
recover amounts already paid over to the second creditor.

§ 723.107. Findings no? required

Comment. Section 723.107 is comparable to a provision found
in subdivisicn (i) of Section 690.50 (claims for exemption).

§ 723.108. Llimitation on obtaining additional earnings
withholding orders

Comment. Section 723.108 precludes a creditor who has
obtained an earnings withholding order which has gone into
effect from serving another order during the 10-day period
following the expiration of his prior order. The purpose of this
limitation is to give other creditors a 10-day period during which
they can serve their earnings withholding orders while the
original creditor is precluded from competing with them. The
original creditor may apply for the second earnings withholding
order either before or after his prior order expires. But service
of the second order on the same employer while the criginal
order is in effect will be ineffective under Section 723.023, and
service during the 10-day period following expiration of the
original order is prohibited by Section 723.108. Even though a
creditor violates the 10-day moratorium period, the employer
may act pursuant to what has been served upon him. See
Section 723.134. Of course, after the expiration of the 10-day
period, the criginal creditor is treated like any other creditor.

It should be noted that each agency of the state is considered
a separate entity for the purposes of this chapter. See Section
723.011 (e). Hence, even though one agency has been making
collection, a second agency may serve an earnings withholding
order within the 10-day period provided in this section.
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Article 6, * Forms; Employer's Instructionsy Withholding
Tables

§ 723.120. Judicial Council to prescribe forms

Comment. Section 723.120 requires the Judicial Council to
prescribe the forms necessary for the purposes of this chapter.
Various sections prescribe information to be contained in the
forms; but the Judicial Council has complete authority to adopt
and revise the forms as necessary and may require additional
information in the forms or may omit information from the
forms that it determines is unnecessary.

§ 723.12). Application for earnings withholding order

Comment. Although Section 723.121 requires the application
to be executed “under oath,” this may generally be done by a
statement signed under penalty of perjury. See Section 2015.5.
The actual form for the application is prescribed by the Judicial
Council. See Section 723.120.

§ 723.122. Notice of application

Comment. The actual form for the notice of application is
prescribed by the Judicial Council. See Section 723.120.

7-§ 723.123. Form of claim of exemption

Comment. Although Section 723.123 requires that the
claim of exemption be executed “under oath,” this may
generally be done by a statement signed under penalty of
perjury. See Section 2015.5. The actual form for the claim of
exemption is prescribed by the Judicial Council. See Section
723.120. :

§ 723.124. Judgment debtor's financial statement

Comment. Although Section 723.124 requires the financial
statement to be executed “under ocath,” this may generally be
_done by a statement signed under penalty of perjury. See

Section 2013.5. The actual form for the financial statement is
prescribed by the Judicial Council. See Section 723.120.
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§ 723.125. Eamings withholding order

Comment. Section 723.125 specifies the information to be
included in the earnings withholding order. The form of the
“order is prescribed by the Judicial Council. See Section 723.120.
Special forms are prescribed for earnings withholding orders for
taxes. See Section 723.081. The Judicial Council may determine
to adopt special forms for support orders, pursuant to its
authority granted by Section 723.120, since these orders have
special rules concerning priority, duration, and amounts that
may be withheld. See Section 723.030.

§ 723.126. Employer’s return

Comment. Section 723.126 specifies the information to be
included in the employer’s return. The form for the return is
prescribed by the Judicial Council. See Section 723.120.
Although Section 723.126 requires the employer’s return to be
executed “under oath,” this may generally be done by a
statement signed under penalty of perjury. See Section 2015.5.

§ 723.127. Employer's instructions and withholding tables

Comment. Subdivision (a) of Section 723.127 requires the
preparation of  employer’s instructions that provide the
employer with the information he needs to comply with the
law. The creditor provides the employer with a copy of the
employer’s instructions with the earnings withholding order.
See Section 723.103.

Subdivision (b) authorizes, but does not require, the Judicial
Counci! to recover the cost of printing the employer’s
instructions and withholding tables from persons required or
desiring to obtain such materials.

Article 7. Administration and Enforcement

§ 723.150. Rules

Comment. Section 723.150 requires that rules be adopted for
the administration of this chapter. Such rules include specific
requirements regarding the treatment of various forms of
prepaid and deferred earnings such as, but not limited to,
commissions, bonuses, retroactive pay increases, vacation
benefits, prepaid earnings, advances, and draw account
payments.
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§ 723.151. ULiaison with federal odministrator

Comment. Section 723.151 authorizes the Judicial Council to
do whatever is required by the federal administrator to obtain
and maintain a state exemption from the earnings garnishment

-provisions of the Consumer Credit Protection Act. A similarly
broad grant of power as that contained in the first paragraph of
Section 723.151 is found in Government Code Secrion 25210
(county participation in Economic Opportunity Act of 1964).
Subdivisions (a}, (b), and (c) are based on the language of 29
Code of Federal Regulations Section 8§70.55(a), requiring the
state administrator to act as liaison with the federal

administrator. --

§ 723.152. Fraudulent withholding by employer

Comment. . Section 723.152 is based on Labor Code Section 227
{failure to make agreed payments to health, welfare, or similar
fund). : '

§ 723.153. Employer not to defer or accelerate payment of
earnings

Comment. Section 723.153 makes clear that an employer may
neither defer nor accelerate payment of earnings to an
employee in an attempt to avoid compliance with an earnings
withholding order and specifies the measure of damages in case
of a violation.

§ 723.154. Remedies of judgment creditor

Comment. Section 723.154 authorizes suit by a creditor
against an employer both where the employer fails to withhold
properly and where he fails to pay over amounts withheld. This
remedy is independent of the procedure provided in Chapter
2 (Sections 717-723) of this part, and Section 723.154 makes
clear that supplemental proceedings under Chapter 2 are not a
prerequisite to suit by the creditor against the employer.
Whether or not the court can order the emnployer to withhold
and pay over in a Chapter 2 proceeding is a matter not dealt
with in the Employees’ Earnings Protection Law.

Subdivision {b), makes clear that an employer is protected
from liability where he complies with an order or written notice
which appears proper on its face. Occasionally, through
mistake, inadvertence, or even deliberate misconduct, an
employer may be sent an order or notice which appears valid
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but which has been improperly obtained or served. For
example, a creditor may violate the 10-day moratorium on
service of a second earnings withholding order. See Section
723.108 and Comment thereto. The employer is not required in
such circumstances to go bevond the document itself and is not
subject to liability where he complies with its directions and is
not activelv participating in a fraud. The remedy of the injured
party in such a case is to proceed against the person who sent
the improperly obtained or falsified document.

This section also makes clear that, where an employer is
complying with a prior order, he is not liable for failing to
comply with a subsequent valid order—even though the prior
i(‘m:!te;:ll' is in fact invalid—unless he is actively participating in a

raud.

§ 723.155. Failure of employer to give nolice to employee

Comment. Section 723.153 makes clear that an employer is not
liable for civil damages if he fails to give the employee the
notice advising the employee of his rights. The section does not
preclude the Labor Cormnmissioner from taking action under the
Labor Code if an employer consistently fails to give his
employees the notice he is required to deliver under Section
723.075(b) or Section 723.104(a). '

§ 723.156. Fees of clerk

Labor Code

§ 300 (amended). Wage assignments

Comment. Section 300 is amended to make the section
consistent with the Employees’ Earnings Protection Law
{CopE CIv. PROC. § 723.010 ef seq.).

Subdivision {a). Subdivision (a) simply makes clear that the
shortened phrase “assignment of wages” continues prior law as
to the kind of instrument dealt with in this section.

Subdivision (b), Paragraphs (1) through (6) of subdivision
{b) continue generally without substantive change provisions
formerly contained in Section 300. A sentence has been added
to paragraph (2) to provide a limited exception from the
requiremert of spousal consent. Paragraph (7) continues
without substantive change a provision formerly contained in
Section 300 except that the former reference to the attachment
or levy on execution against wages or salary is replaced by a
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reference to an earnings withholding order to conform to the
procedure provided by the Employees’ Earnings Protection
Law, and the former reference to priority of wage assignments
has been superseded by paragraph (7) and subdivision {c}.

Subdivisior (c). Subdivision .(c) clarifies the relationship
between a valid wage assignment and a subsequently served
earnings withholding order. Where a wage assignment is in
effect and an earnings withholding order is served, the
employer shall not withhold pursuant to the order until after
the end of the pay period during which the order was served.
Thus, the wage assignment is, in effect, given an exclusive
preference for that pay period and the debtor is given an
opportunity to put his affairs in order. Such action may include
revoking the wage assignment as to unearned wages pursuant
to subdivision (f). Even where the debtor revokes the wage
assignment prior to the end of the pay period (but after receipt
of an earnings withholding order), the operation of the order is
suspended untl after the current pay period. Hence, the debtor
is afforded an opportunity to retain his unearned wages for the
current pay period only. After such moratorium, the earnings

‘withholding crder has a priority over the assignment if the
latter remains in effect. The unlimited preference formerly
given to an assignment of uneammed wages or salary is not
continued because this preference would permit a judgment
debtor to give preference to one creditor and to defeat the
claims of other creditors who seek to collect on their judgments
under the Employees’ Earnings Protection Law.

Subdivision (d). See the Comment to subdivision (F).

Subdivision (e}. Subdivision {e) continues the substance of a
provision formerly found in Section 300 and extends the scope
of the former provision to cover the staternent provided for in
paragraph (2) of subdivision (b).

Subdivision (f). The first sentence of subdivision {f), which
makes an assicnment of unearned wages or salary revocable at
any time by the maker thereof, replaces the former provision
of Section 300 which invalidated an assignment of wages or
salary unless such wages were earned or the assignment was for
‘necessities or for support. The former provision also restricted
the amount of unearned wages or salary that could be assigned.
The former 50-percent limitation on the amount of wages or
salary that car be assigned has been continued in subdivision
(d). The former 23-percent “hardship™ limitation has not been
continued beciuse subdivision (f) permits the person making
the assignment of wages or salary to be earned to revoke the
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assignment at any time. Thus, where an assignment becomes
too onerous, especially after service of an earnings withholding
order, the assignment may be revoked. The delayed preference
given the earnings withholding order under subdivision {¢) will
generally req iire-persons having judgments, including support
orders, to use the procedure provided in the Employees’
Earnings Protection Law—rather than Section 300—to enforce
their judzments; but it avoids conflict between wage
assignmerts and orders issued pursuant tc the Employees’
Earnings Protection Law. )

Subdivisions (g} and (h). Subdivisions (g) and (h) continue
without substantive change provisions formerly contained in
Section 30. It should be noted that the inapplicability of Section
300 to the deductions referred to in subdivisicn (h) means not
only that compliance with the formalities and limitations
provided in Section 300 is not required but also that Section 300
provides no special preferences for such deductions.

§ 2929 (amehded}. Discharge from employment because of
wage garnishment

Comment. The second sentence is -added to subdivision
(a) (1) of Section 2929 to make clear that an employee is given
the protection afforded by the section when a withholding
order for taxes is issued even though such an order may not
involve a judicial procedure and even though the tax liability
may not have been reduced to judgment. Subdivision (d) is
added to Section 2929 to make clear that a continuing
garnishment of wages pursuant to an earnings withholding
order for support is considered as a “garnishment for the
payment of one judgment” for the purposes of this section.

Welfare and Institutions Code

§ 11489 (technical amendment)

Comment. Section 11489 has been amended to conform to
changes made by Chaper 2.5 (commencing with Section
© 723.010) of the Code of Civil Procedure. Compare Civil Code
Section 4701. See also Section 723.030 of the Code of Civil
Procedure and the Comment to that section.
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Operctive Date

Comment. The operative date of this act is delayed until
January 1, 1974, to allow sufficient time for state and local public
officials and the public to become familiar with the new law and
to develop the necessary forms and procedures. '



